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What I Prosccutorial Misconduct?
(Courts are not clear o what it is.)

A Fairly ol ke fied to & dperific itntional right

May not comment on defrlsol’y Bilurs t testily ot iral, Griffiry
California, 330 US. 609¢1965}

May ot comment upon Minuke indused siknee. Doyie v Ohta, 226 15,
£10(1976)

Hay not comment on post-arvest sihence, oven il ot Afirandovinducod. Stufe
» Jandinkle, 229 Aoz, 333, 273 P32 1248 (2N12)

Meay not commnt upon defendant’s refusal 1o consent 1o a saarch. State
Srevens, 228 Ariz, 411, 267 234 1203 (App 2012)

Hust dinclose 1o defertu: ny oxcufpatory evidenca—incloding impeachment
cvidoree. Brody s Ifur)v‘ami. 3739, S a3 (l‘JH)’]‘hn ubligation zpplic nalonly
to evidenca Ensien 10 |h idence within the

the prosecubon offics, o i the mmol‘ﬂle law ealorcement agencie(s)
imvolved in the javestigation andof prosesutioa of the case. Kyfes v Fhitloy, 514
U8, 419 {1595)

5 O

Aurzgar

Fkat Is Prosecutoriai Miscondiet?
(Courls arc nol clear on what it is.)

I Murky sobon there bt ma sndorlyi itutioesal righ

Doemelly v DetChrittofora, 16105, 637 {1574}
Dardeny. Waimeright, 47135, 168{1985)

A claim of prosocutonal miscanduct docs Hot i um:qngc upen arTy guarantecd
wonstitutiona} right —other Lban genceal “doe process.”
To constituta 3 vishtion of Gus process, the prosésutor’s donduel must have
“30 infected lhc Leial with unfaimess as to maks the reselting somvistion 3 denial of
due
“fljtis nnlenwghlhllthnprmumrl[lﬂwmim wrdesimble of rven
universally eondomned




What Is Prosecutorial Miscanduct?
(Courts are nol clear on what it is.)

Arizona appearsto fellow Dardon and BeCiristaforo:

To prevail on a claim of proscsutonial miscondis, & defedant
must demonstrats thel the prosecuton's sisconduet “so nfectod e
tiz with unlaimess as 1o makea the fesulting cosviction 8 devial of
duie procesa ” Domsellyv DeChniniafors, 416 U5, 637, 643, 955,01
1B58, 30 L.Ed2d 431 {1974 ). "Reveraal an the baws of prosedutorist

i requires thatth duct be ‘s #nd pertistent
thstit pormentes the entire atmosphiers of (he toal, ™ Stare » Ahsond.
T2 Anz. 576,611, B32 224 593, 628 (1992) (quoting Drited Statas
» Helnsicin, 762 F24 1522, ) S42{1th Cir. 1985) (quoting [ilted
Statev: Bleving, 535 F2d L2136, 1240 (SthCir. 1977)) see also Stote
+: Lo, 189 Ariz. 608, 616,944 1*22 1222, 1238 (1997). To determine
whether ial misconduct p e entite it f
the trial, the ily minize lative #ffext
of the misconduct.

State v Hugles, 193 Asiz. 72,79, §26,969 34 L184, 119] (1998). BUY, the
Arizonn Suprein has momily aalied that inlo questio...
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What Is Prasecutorial Misconduct?
(Courts are not clear on what it is.)

In reviewing prasecusorial miseonduedt slaims, w first review:
each allegetion individeally for error. See flogues, 213 Ariz. 01 2281
154, 141 3823463, Wo will find &m cror harmless if we can say
beyord a reasonable doubt et it Jdid not afect the verdict, See.c.z..
State v. Nelson, 229 Ariz, 180, 169936, 273 P3d 632,641, cert.
dedled, — U5, ===, 133501 131, 134 L.E4.2d 63 (2012). Wie then
consider whethsy the eumulative effect olindividuat allcgasions “so
infeeted the trial with unfairocss as 1o make the resulting convietion a
denin] of fiee process.” Stare v Hughcs, 193 Anz T2, 19526, 969
P22 1184, 1191 {1998) {quoting Dorewelly v LeChirisiofor, 416 LS.
637,643, 94 5.C1. 1868, 40 L.Ad 28431 {1974)).

Stalew: Payue, 233 Ackz, 484,511, 106, 314 P3d 1239, 1266.(2013).

Vouching

There are twa ypes of vouching:

(1} The prosecutor places the prestige of ihe governmenl behind o witness—
nommadly consists of proseculor s personal asaurmnes that a witnesa is rekatde or
truthiul, State : Fonde, 233 Ariz, 593, 563, %1 71-72, 315 P3d1200. 1220 {2014):

During closing argumsznt, ihe prosctulet sddressed the
errditrlity of Ginn's identiGeating: of Fords ns follows.

What mother twoeld not wanl 1o 5t up on Lhe stand
aler you kave heard the polies had armested a woman
sccasad of murderitg your daaghior and say.
absalutely that 3 the woman,

Bui she dida’t dahat, Whit she 10l you was, esd{
submit ta you harely, was, pa. 1 just can't 1l you,
1 don't know hior, [ think thete wore Gina's words. {
don’t know her. 1 27t 1e]] you that's the same

parsan, bur ehe ook juzt ke that person,




Vouching

Forde argues that by using tho phrasc, 1 submilto you
honestly." the proseeutor improperly vouched for Cina by placiag
the prestige of Lhe State behind her. Sec Suate v. Vinceny, {59 Ariz
418,423,768 P24 150, 155 (1989) (balding thata prosecutor
Gommits improper vouching by placing tbe prestige of the
government behind a1 witness).

Wo agree with Fonds that the prosscutar improperly
vouched for Cinz by convuying his persossl beliel that sha bad
tostifiod bonestly. See State v, Lamar, 205 Arz, 433,44 454,72
B4 331, 841 (20032, Bul the miscondust did not reealt in
fundamentat error:

Tio vvid L cleien, try to 2vei using the proaoun 1™ - simply
evidenge, i.c. “the evidence establishes that Officer Smith was trul

tothe

Vouching

{2) Tho prosecutor ts or tnsinuates that i ion ot the
Jury supportsa witness” teatimony or the State’s caze,

Toavid thiz claim da not make ambiguaus statements, and do not rfor o
the “charging” proceas o evidenca pot admirted at il See Stafevt Leon, 1590
Ariz. 159, 161-62,935 P-2d 1290, 1292-04{1997). Agan, eheays tie your
argumieat to the evidence presented at 1rial

1€ you iz your comments to the vidence, you will avoid shtims of souehing.
o, stating "o evidenoe cotablishes™ oc "the evidence shows™ i much refs
persuashve than stating ) think,” "1 believe,™ or any cther Grst petson nsstrtion.

Rule 15 Disclosure/Brady

IFin doubt, dliselosedr.
Otrviously, disclose al DR (may have 1o redact)

Under BruihiKides, prisecutor is responsible for rerpthingin the
peaseszion of the Lyw e furgement agencies involved in the investigaion and
Prosacution of Ihe cise, - ImperRiive Io impres upoa police that they must um.
aver 10 you everpthing tguably relatod to the case, They do ot decide if
somcthing is potentialiy exculpatony—You do.

e 15300
Diae by Prosecutor. The p s whligat

et this rule extends o materiat asd information i fhe possession

o control of any of tha flloning:

{1) The prosecutor, or members of the proseculor’s salf, or,
(Z)Any law enforeement sgency whish ha paricipand jn
the investigation of the case and that ia under the prasecator’s
direction or control, or,

(3)Any other persm who has panicinated in the
investgrtion o« evittstion of (ha e and who his undex the
prosesvtor’s direclica or control.
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Rule 15 Disclosure/Brady

Judi Calls

IF yos, amybody in )wmmac. oru}body fnany law enforement egency
imolied in the i ina copren of dant's juil calls, they muxr
b dinlontd to the d:fmm-evm youda nat Intend i admitor use diem ot rial

Fule 13.1{b)X2) roquires Lbe Stale ko discluse “All styicmenta of the
delendant” "{wlithia the prosceurior's possersion of control.”

ER 3.8. Special Responsibilities of a Prosecuior

The prosecutor in & iminal csa shall;

{aYrcfrain frots prosesuting 5 chargs that the prosecutor keows is not supportad by
probabla cause:

() make reasonable cfforts o assure that Ihe accuved has boen advised of the right
o, and the geocedunt for shlaming, soansel snd has boen given reasonable
opportunity 12 obtain oo,

€] nel seek 1 oblain from an pnrepresenied accusod a wadver ol imporenl prewrial
#ights, su¢h ay the right 10 o preliminary hesring;

{dymaka fimely disclezure 1o the defense of alt cvidense or information known lo
the proseeutor thatiends to pegate the puill of the scvuaed urmmwu ihe offenzc,
end, ith diselone o the d d o =l
unprivileged wiligating information knows to the prosecator, sxcepl when (he

proaccutef s felivved of this responsibility by a projoctive ondorof the tribusal;

ER 3.8, Special Responsibilities of a Prosecutor

{c) b al; i djury of oher criminal Jing to present
vidoase o precnt clicnt unless th i belicven:

{4} the information sought ks pot protented by eny spplicalile privilege:

{2)the cvidenco sought is eusentis] 1o the susoemlil completios of any
engoing investigation or prosccution; snd

{3} there i po olher leasible aliemative 1o obizi the i

(f) exept for staternenty that are necessary 10 {nfor the public of the nature and.
axtent of the prosecutor’s acticn and that serve: a legitimate law enforcement
parpose, reffuin fiom mnkmg «xm;adzml oommsms Mathave a mbmml

Sikelihood ol bei public dand
1 €816 10 prevent i law personnsl, smployees or
other associated with the aeriminal case from

making zn cxtrmjudicial statemcnt that the prosecutor would be probibited fom
making under ER 3.6 or this Rule.
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ER 3.8. Special Respousibilities of a Prosecutor

(5) e a prosecice knipes of e eredible and) Fevidknos ceatinga
which tha defeond 3 e .

U)p(wlbdudmlhnnm m:hemrﬁ.n uMdc the diferdord was
andin
difvpdnity colmzef or, i defendant ia not rvpmscnl.nd, e defondat cd fire
” \ " ; pi
-

{2)il the judgment of comistion was atered by & court in uln:h the
prosesutor RSty af authority, make
itgiting imio the malter or Lo refer the muclodm -pmpmlchw

ar ial agengy for itx investi into the matter,

ER 3.8, Special Responsibilities of a Prosecutor

(h) When s proseculor knows of o ol . ishing thata
defondant in Hmpmwmmrsjuﬂsd‘dtamuwmmul of an olfense that the
defendant did not comniit, th including

Rivinig hotice to Lhe victim, 1o 3ol aside lhu conviction,

£i)A presesutie who curclnd ftsh s on i not subject i
snbmtm»(g]ur(h)uflhnﬂnkdﬂa i violte thoso subsections even {f 4ils
isfater de

ER 3.8. Specinl Responsibilities of a Prosecutor
COMMENT

[1] A prosecutor has the sespromsbility of a minister of justice asd pot simple Gl
n(lnuimmln This m;mnb.hw «xmies with it specilic obligations o se thal

s aecopdad iee, that guilt is decided upon be basis of
suflicient svidense, wnd 1bak spetial precautions ero Laken to provent and o roctify
the coaviction of inmocent pervons,

[H1s h {6} cloet ot apply 1o el : se with th
of the tribuna), Nor doea it Forbid the lawful quealioning of & suspect who hat
knowingly wiived the rights to counsel and silance.

13] Tha axeeption: in partipmph {d) recogatoes thala prosecutor may scek en
appragriate projestivg sida from the inbunal ifdisclosur of information tothe
defenso soult esult in aubstantial harm to an individual or to the public inlensL

141 = b {e}it intendod 1o Kimit the i f vy sk in grand
Jury and other crimina) priocdings to those siluaboas in which Ihere iv & genuing
need tninirudaisto (he et lawyer relaticnsbip,




-l

ER 3.8. Special Responsibilities of a Prosecutor

COMMEN:
318 " ER 3.6, wich peobfi adicsal 1
k betartial ik elihood of ding. In the
contexd of 8 erimina) prosccution, & mmumsmqudm SUMLNCRT CAN CICAIT
tha additienal problem ol increasing public coradembation of e ascused,

Although the an indicumest, for exantpie, will iy have
sever consequence for the sorused, & prosocutor can, and ahoutd, avoid conmerrs
whish bave nio legitimats taw ‘purpose and have

Likelihood of increasing pblic opprobrium of ta sczused. Nothing in 1his
Coemment is intended 4o revirist the statements which & prosecutor may maks
which comply with ER 3.6(b}or g}

[5] P k ; prosccuor of the i [ these obligations in
wonnection with the tnique dangers of impeopar axarajudicia) smmmmn a
sriminal case. In addition, Rarsgreph (1) roquites a prosscusod o

rensonable exre Lo provent poreona assisting or associsted with Ihe froescuton fom
tmaking improper cxtrmjudicial statements, e wrhen aush persons v not under
the diret o of the Outinatily, the bl

will be satiafied if th 2 fons 1o low
enforcemenl pessonnel and other relevant individeals,

{i} Evidence is Wit i secit ] of the
Hme the comviction was entered or, if known to a Iriad proseowten vas nof
disciosedio the definise. alther daliberawely o inagvertendly.

QUESTIONS???
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PETITIONS AND CROSS-PETITIONS FOR REVIEW

Rule 31.19:

a. Time for Filing; Cross-Petition; Extension of Time. Within
30 days after the Court of Appeals issues its decision, any party may
file a petition for review with the clerk of the Supreme Court;
provided that, if a motion for reconsideration has been filed, a petition
for review may be filed within 15 days after the final disposition of
the motion. A cross-petition for review may be filed with the clerk of
the Supreme Court within 15 days after service of a petition for
review. Motions to extend the time to file a petition for review shall
be filed in the Supreme Court.

¢. Form, Length and Contents. ...

The petition shall contain concise statements of the following:

3. The reasons the petition should be granted, which may
include, among others, the fact that no Arizona decision controls the
point of law in question, that a decision of the Supreme Court should
be overruled or qualified, that conflicting decisions have been
rendered by the Court of Appeals, or that important issues of law have
been incorrectly decided.

A. Reasons to Seek Review (In descending order of importance—published

opinions afways take precedence):

1. Clear legal conflict between panels of the court of appeals.

2. Clear legal conflict with an Arizona Supreme Court opinion.

3. Clear conflict between a recent United States Supreme Court opinion

and a previous Arizona Supreme Court opinion.

4. Conflict with an older United States Supreme Court opinion.



6.

7.

An important legal issue of first impression (particularly interpretation
of a statute) was wrongly decided.

A clear legal error that is not fact-bound (particularly if it is likely to
reoccur or evade review).

The court of appeals misapplied the law to the facts of the case (highly
unlikely the court will take it—unless a high profile or important case,
but even then only a remote chance).

B. Reasons to Persuade the Court to Deny Review:

3723203

1)
2)
3)

4)

3)

6)

7)

Unpublished decision.
Decision is extremely fact-bound.

There is no conflict with other decisions of the court of appeals or the
Arizona or United States Supreme Courts.

There are alternative grounds to affirm the conviction or sentence
(i.e., the evidence was admissible on a ground not reached by the
court of appeals).

The court of appeals correctly resolved the legal issue.

Any possible error would be harmless under the facts and
circumstances of the case.

The issue is unlikely to re-occur and the supreme court need not take
the case.



Defendant’s required disclosure is not very extensive or thorough under Rule
q ry gh

15. It has been expanded over time to promote the truth-seeking process.,

Jones v. Superior Court of Nevada Cnty., 58 Cal. 2d 56, 58, 372 P.2d 919, 920 (1962):

The first sign that the prosecution constitutionally could obtain some disclosure of the
defendant’s case before trial--discovery is designed to ascertain the truth in criminal as
well as in civil cases.

Williams v. Florida, 399 U.S. 78, 82 (1970):

Upholding a Florida law requiring alibi disclosure by the defendant-- The adversary
system of trial is hardly an end in itself; it is not yet a poker game in which players enjoy
an absolute right always to conceal their cards until played. We find ample room in that
system, at least as far as ‘due process' is concerned, for the instant Florida rule, which is
designed to enhance the search for truth in the criminal trial by insuring both the
defendant and the State ample opportunity to investigate certain facts crucial to the
determination of guilt or innocence.

Nevertheless, the best way to get something substantive is to request it under 15.2
(g) and show substantial need.

Rule 15.2(g):

Disclosure by Order of the Court. Upon motion of the prosecutor showing that the
prosecutor has substantial need in the preparation of his or her case for material or
information not otherwise covered by Rule 15.2, that the prosecutor is unable without
undue hardship to obtain the substantial equivalent by other means, and that disclosure
thereof will not violate the defendant's constitutional rights, the court in its discretion
may order any person to make such material or information available to the prosecutor.
The court may, upon request of any person affected by the order, vacate or modify the
order if compliance would be unreasonable or oppressive.

Page1




Last year in Wells v. Fell, the defendant interviewed the State’s witnesses without any
notice to the State, and the State had no opportunity to be present and to hear what
they said or to record it. When the State requested a recorded copy of the interview, the
defendant declined but offered to trade for an interview with the victim. The State
requested the disclosure from the trial court, and the trial court ordered it. Wells v. Fell,

231 Ariz. 525, 297 P.3d 931 (App. 2013).

Facts of Wells

Wells was charged with two counts of aggravated assault, for assaulting a police officer
with a dangerous instrument. Unbeknownst to the prosecutor, defense counsel
interviewed some of the police-officer witnesses, arranging the interviews directly with
TPD. The State learned of the interviews after Wells attempted to interview the victim
officer. The State moved for disclosure of recordings or transcripts of the interviews,
arguing that it had substantial need of the recordings or transcripts “to see if there [is]
any additional or different information in the police reports.”

Wells relied on Osborne v. Superior Court, 157 Ariz. 2, 754 P.2d 331 (App. 1988), to argue
that, because he intended to use the officers’ statements only for impeachment, he was
not required to disclose them. The trial court granted the State’s motion for disclosure,
finding that it could not obtain the “substantial equivalent” of the recordings because
“obviously if the State interviews the police officers that have been interviewed they
can’t remember exactly what they said, and so the State wouldn’t be prepared should
[Wells] use the interviews for impeachment.”

Wells filed a petition for special action challenging the order. On special action, he
relied on Osborne to argue that a defendant need not disclose any statements that State
witnesses made to the defense if they are to be used solely for impeachment. Because he
planned to use the statements only for impeachment, he said, the trial court erred in
ordering him to disclose them.

Page 2




Background

In Osborne v. Superior Court, 157 Ariz. 2, 754 P.2d 331 (App. 1988), the trial court ordered
the defendant to disclose to the State three categories of records: 1) the statements of
state witnesses who had been interviewed in the presence of the prosecutor, 2) the
statements of witnesses disclosed by the state who had been interviewed outside the
presence of the prosecutor, and 3) tape recordings of a prison disciplinary hearing which
was attended by defense counsel but not by counsel for the State. He sought special
action relief.

The Court of Appeals began by looking at Rule 15.2(c) and held that it required a
defendant to disclose statements only of witnesses he or she will “call as witnesses at
trial” and “papers, documents, photographs and other tangible objects” that he or she
will use at trial. The court thus reasoned that the Rule did not require disclosure of any
of the statements because the defendant wished to use them solely for impeachment and
because they were “testimonial” rather than “real” evidence.

Next, the court held that Rule 15.2(g) did not support the trial court’s order. That
subsection provides that, if the prosecutor can show “substantial need in the preparation
of his or her case for material or information not otherwise covered by Rule 15.2, that the
prosecutor is unable without undue hardship to obtain the substantial equivalent by
other means,” then the court may order a person to make the material available. The
Osborne court concluded that the state had not demonstrated undue hardship. The
State had or could have had the same opportunity to record or transcribe the statements
made when the prosecutor was present or at the disciplinary hearing and that “[t]he
expense to the state of transcription does not amount to ‘undue hardship.” The court
stated that, “[w]ith respect to all of the statements,” the State would “have the
opportunity to review them and make . . . objections as to accuracy and context if and
when they are used by petitioner to impeach the state’s witnesses.”

Pages




Back to Wells

The Court of Appeals first disagreed with this broad reading of Osborne. It explained
that, in Osborne, it stated that the disclosure of statements for impeachment is governed
by Evidence Rule 613(a) and that “[t]he mere possibility that such statements may be
used and may be inaccurate or taken out of context does not justify a blanket order
requiring disclosure of all statements not otherwise covered by Rule 15.2.” In doing so,
the Osborne court focused its analysis on whether the State had met the requirements of
Rule 15.2(g). The Osborne decision did not say whether the prosecutor was notified of,
or had any opportunity to attend, the interviews at which she was not present. In Wells,
the parties agreed that the defendant did not notify the State about the interviews.

Wells argued that, by arranging the interviews with the police department, he had
notified the “State.” The court disagreed, noting that, under Rule 15.1, “[a] prosecutor is
responsible” for disclosing materials from law enforcement agencies that are under the
prosecutor’s direction or control. The Rule “therefore anticipates that the prosecutor
will control the discovery process,” and does not provide that those other agencies may
act as an “agent” or “representative” of the State for disclosure purposes.

Underlying Prinicple

The court then went on to note that it rejected a similar claim in Carpenter v. Superior
Court, 176 Ariz. 486, 862 P.2d 246 (App. 1993). In Carpenter, the defendant tried
subpoena the police custodian of records without notifying the State. The trial court
quashed the subpoena and the Court of Appeals affirmed. It agreed with the trial court’s
conclusion “that a criminal defendant cannot use the subpoena power of the court to
circumvent the rules of criminal procedure and thereby obtain discovery without the
knowledge of the state or consent of the trial court.” While the facts were different in
Wells, the fact that the prosecutor did not have an opportunity to attend the interviews
was significant to the court in determining whether the state could establish an undue
hardship under the Rule.
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Shift in the Zeitgeist
While Osborne was distinguishable from Wells, the court “recognize[d] that some of the

language therein more broadly asserts that impeachment evidence is not subject to
court-ordered disclosure under Rule 15.2(g),” and overruled it “[tlo the extent that
Osborne can be so read.”

The court described its reasons for overruling Osborne.

First, the process of discovery has been expanded and become increasingly more open in
recent years, and “trial by ambush a tactic no longer countenanced in Arizona courts.”
Indeed, “[t]he underlying principle of our disclosure rules is the avoidance of undue
delay or surprise.” To that end, “[t]he object of discovery is to assist the search for truth
by providing the parties with all the evidence possible so that the crucial facts may be
presented at trial and a just decision made.” Even though Rule 15 does not require its
disclosure, the court saw “no reason to preclude a court from ordering the disclosure of
impeachment evidence if a party makes the appropriate showing of substantial need for
the evidence and undue hardship in obtaining it by other means.”

Where there is overlap, there can be no mutual exclusion

The court also noted that our supreme court had rejected a claim that impeachment
evidence should be distinguished from evidence intended for use in a case-in-chief,
quoting the court’s conclusion that the civil rules “do not give immunity to evidence
because it may be used for impeachment purposes.” Zimmerman v. Superior Court, 98
Ariz. 85, 92, 402 P.2d 212, 217 (1965). Nothing in Evidence Rule 613 prohibits a trial court
from ordering disclosure of impeachment evidence before trial. That rule merely
provides that when examining a witness, a party must “show” or “disclose” the contents
of a witness’s prior statement “to an adverse party’s attorney.” Finally, impeachment
evidence may also be substantive evidence, so shielding it from disclosure based on its
label “is problematic.”
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Court’s conclusion

The court concluded that, “[blecause allowing a court to order disclosure of witness
statements intended for impeachment advances the purposes of the discovery rules and
the ongoing efforts made by our courts to ensure fair trials aimed at determining the
truth, we hold that such statements may be ordered disclosed under Rule 15.2(g) in
appropriate cases.”
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What Makes a Good State’s Appeal?

Presented by Jacob R. Lines and Nicolette H. Kneup
Deputy Pima County Attorneys
Jacob.Lines@pcao.pima.gov, Nicolette. Kneup@pcao.pima.gov

So, you think you want to appeal an unfavorable ruling. But you donr’t know if it will be a
good appeal. We like to start with three questions.

1) Why was the judge wrong?

Specifically identify what the judge ruled, why he or she ruled that way, and why you believe it
is incorrect. Is it a question of fact? For example, did the judge accept the Defendant’s version
of events rather than the officer’s version of event? Is it a question of law? For example, did
the judge disagree with us about how to interpret a statute or rule or case? This makes a big
difference because of the standard of review that will be employed.

2) What facts are necessary for your argument?

For example, for an argument that a piece of evidence was seized legally because it was in plain
view, we need facts about the officer being in the place legally and about the evidentiary value
of the evidence being immediately apparent.

3) Where are those facts in the record?

What 1s “the record”? Look at Rule 31.8(a)(1), and you will see that it is basically the court’s
file plus franscripts. So, if the facts that we need for the argument are not in the pleadings or
presented in an evidentiary hearing, we have a problem.

Appeal or Special Action?

Not everything is appealable. The State’s right to appeal is strictly limited to constitutional or
statutory provisions that clearly grant that right. Stafe v. Dawson, 164 Ariz. 278, 280, 792 P.2d
741, 743 (1990); State ex rel. McDougall v. Crawford, 159 Ariz. 339, 340, 767 P.2d 226, 227
(App. 1989), citing State v. Lelevier, 116 Ariz. 37, 567 P.2d 783 (1977). Our appeals statute is
AR.S. § 13-4032. If it isn’t in the statute, then we can’t appeal it. You might think about a
special action instead. See State v. Bejarano, 219 Ariz. 518, 200 P.3d 1015 (App. 2008).

Should we appeal this? _
Once you figure out that you can appeal something, the question becomes whether you should
appeal it. Here are a few of the factors that we consider when deciding whether to appeal:



[aomed
'F'u'f'\»\('c 7
€ +s
effects

What makes a good appeal? Examples?

What makes a good brief?

The bare minimum for a brief is found in Rule 31.13(c). It includes the table of contents, table
of citations, statement of facts (WITH citations to the record), issues presented, and argument.
A good brief has more. Some limited advice:

e Don’t be limited by the structure set out in the Rule. Follow the rules, but spend time
crafting a structure that will lead the court to the correct conclusion.

e Tell astory. The most compelling story often wins.

e Remember your audience. It is a panel of dispassionate judges, not a jury.

e Remember your standard of review. This is the question the judges will be asking. In
other words, they will not be asking, “Was the State right about this argument?” They
will be asking, “Can the State prove from this record that the trial court was wrong to rule
like this?”

Keep it short.

e Ifitis a fact-intensive question, don’t assume the court will find everything important in

the record. Cite the record closely, page by page, line by line, to show why the facts

2



support you. Remember, you are trying to overcome the disadvantage of having lost
below, so you need to cite chapter and verse every time you talk about the facts.

S'l"nulu,(s ot review

Questions of law, such as interpretation of constitution, statute, or rule, are reviewed de novo.
State v. Nichols, 224 Ariz. 569, 572, 912, 233 P.3d 1148, 1151 (App. 2010); State ex rel.
Thomas v. Newell, 221 Ariz. 112, 114, 97, 210 P.3d 1283, 1285 (App. 2009); State v. Kelly,
210 Ariz. 460, 461, 93, 112 P.3d 682, 683 (App. 2005).

A motion to dismiss is reviewed for an abuse of discretion. State v. Moody, 208 Ariz. 424, 448,
975,94 P.3d 1119, 1143 (2004).

Evidentiary rulings are reviewed for an abuse of discretion. State v. Villalobos, 225 Ariz. 74,
81,925,235 P.3d 227, 234 (2010); State v. Tucker, 205 Ariz. 157, 165, 68 P.3d 110, 118
(2003); State v. Gulbrandson, 184 Ariz. 46, 60, 906 P.2d 579, 593 (1995).

Motions to suppress are reviewed for an abuse of discretion, deferring to the trial court’s factual
findings but reviewing the legal conclusions de novo. Stafe v. Estrada, 209 Ariz. 287, 288, 2,
100 P.3d 452, 453 (App. 2004).

Findings of fact are upheld unless they are “clearly erroneous.” State v. Burr, 126 Ariz. 338,
339, 615 P.2d 635, 636 (1980).




